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Abstract. S. 5, the Class Action Fairness Act of 2005 has three main sections: (1) an amendment to the federal 
diversity statute; (2) a provision regarding removal; and (3) a consumer class action bill of rights. It would 
control and restrict class action lawsuits by shifting some of the suits from state to federal courts. This would 
be achieved by creating federal jurisdiction over class action suits when the total amount in dispute exceeds 
$5,000,000 and when any plaintiff lives in a state different from that of any defendant. The bill would treat 
certain mass actions with more than 100 plaintiffs as class actions for purposes of jurisdiction. S. 5 would require 
judges to review all settlements based on the issuance of coupons to plaintiffs and limit attorneys fees to the 
value of the coupon settlements actually received by class members. It would also require careful scrutiny of 
net loss settlements in which class members ultimately lose money. The legislation would ban settlements that 
award some class members a larger recovery because they live closer to the court. It would allow federal courts 
to maximize the benefits of class action settlements. Among other things, S. 5 would also require that a notice 
of proposed settlements be provided to the appropriate state and federal officials such as the state attorneys 
general. It was reported out of the Senate Judiciary Committee without amendment. 
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Class Actions and Legislative Proposals in the 109 th 
Congress: Class Action Fairness Act of 2005 

Summary 

S. 5, the Class Action Fairness Act of 2005 has three main sections: (1) an 
amendment to the federal diversity statute; (2) a provision regarding removal; and (3) 
a consumer class action “bill of rights.” It would control and restrict class action 
lawsuits by shifting some of the suits from state to federal courts. This would be 
achieved by creating federal jurisdiction over class action suits when the total amount 
in dispute exceeds $5,000,000 and when any plaintiff lives in a state different from 
that of any defendant. The bill would treat certain “mass actions” with more than 
lOOplaintiffs as class actions forpurposes of jurisdiction. S. 5 would require judges 
to review all settlements based on the issuance of coupons to plaintiffs and limit 
attorney’s fees to the value of the coupon settlements actually received by class 
members. It would also require careful scrutiny of “net loss” settlements in which 
class members ultimately lose money. The legislation would ban settlements that 
award some class members a larger recovery because they live closer to the court. 
It would allow federal courts to maximize the benefits of class action settlements. 
Among other things, S. 5 would also require that a notice of proposed settlements be 
provided to the appropriate state and federal officials such as the state attorneys 
general. It was reported out of the Senate Judiciary Committee without amendment. 
On February 10, 2005, the Senate passed S. 5 (72-26) without amendment. On 
February 17, 2005, the House also passed S. 5 without amendment, 279-149 and it 
is expected to be signed by the President. 
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Class Actions and Legislative Proposals in 
the 109 th Congress: Class Action Fairness 

Act of 2005 



Article El, Section 2 of the United States Constitution provides that when a 
lawsuit involves citizens from different states or a foreigner, federal courts are given 
primary jurisdiction. This provision was added for the purpose of limiting 
discrimination against out-of-state litigants. However, under the doctrine of 
“complete diversity” current judicial rules provide that as long as at least one 
defendant and one plaintiff in a lawsuit are from the same state, they should proceed 
in that state’s court system, even if the case involves millions of plaintiffs and is 
purely interstate or national in nature. In addition, even when “complete diversity” 
exists, the amount in controversy must be a minimum of $75,000 per plaintiff. 
Consequently, national class actions with plaintiffs from all 50 states and defendants 
from multiple states are rarely eligible for federal court jurisdiction. 

It is generally agreed that class action lawsuits can facilitate the fair and efficient 
resolution of legitimate claims of numerous parties. For these reasons, the federal 
and state courts’ rules of civil procedure are designed to enable the litigants to 
proceed on a class basis in appropriate cases. 

In recent years, there have been allegations of abuses in class action suits: there 
are claims that some class action plaintiffs’ attorneys have abused the class action 
procedures; there is distortion of the federalist system by the action of a few state 
courts; there is excessive compensation to attorneys at the expense of the injured 
plaintiffs; these suits create unprecedented costs to the national economy; and they 
(class action suits) have caused an overall decline in public respect for our nation’s 
judicial system. Or so business groups and other supporters contend. 1 

Consumer groups and the plaintiffs bar associations such as the trial lawyers’ 
groups oppose the legislation. They contend that it would unfairly help corporate 
defendants in class action suits by moving cases to federal court where damages 
awarded are generally smaller. As a result, they argue that the legislation would be 
inconsistent with the principles of federalism and it would create a clog in an already 
overburdened federal court system thereby slowing the pace of certifying class action 
cases. 2 



1 See Class Action Fairness Act of 2003: Hearing Before the House Comm, on the Judiciary, 
108 th Cong., 1 st Sess. (2003); Class Action Litigation: Hearing Before the Senate Comm, on 
the Judiciary, 107 th Cong., 2 nd Sess. (2002). 

2 See Id.; CRS Report RL31859, Class Actions and Legislative Proposals in the 108 th 
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